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The Rights of Unmarried Fathers 101

In terms of the new Children’s Act an unmarried father can acquire parental rights and responsibilities automatically without needing to go to court.

The rights of unmarried fathers in respect of their children were until July 2007, regulated by the Natural Fathers of Children Born of Wedlock Act of 1997. This entire act has now been repealed.

In light of the Children’s Act an unmarried father now qualifies automatically for parental rights and responsibilities.

Acquiring parental responsibilities and rights in terms of Section 21:

In order for an unmarried father to automatically acquire parental rights and responsibilities under Section 21 the following requirements needs to be met:

1. He must be or have been living in a permanent life partnership with the child’s mother at the time the child was born, or

2. If he is not living or has never lived with the mother in a life partnership, then he needs to do the following to qualify:

2.1.   Must consent to being identified as the child’s father or,

2.2.   Apply to be identified or

2.3.   Pay damages in terms of customary law and
2.4.   He must contribute or must have attempted to contribute to expenses in connection 
          with the maintenance of the child for a reasonable period.

If the child’s mother alleges that the requirements have not been satisfied by the father then the matter MUST be referred to MEDIATION to one of the following professionals:

1. a family Advocate;

2. a Social Worker;

3. a Social Service Professional

4. other suitably qualified person.

The courts cannot be approached before such mediation has taken place. If mediation fails or is not possible then one of the parties can approach the High Court for an appropriate order.

If there is no dispute that the father complies with the conditions set out in section 21 then he and the mother will be co-holders of parental rights and responsibilities. In such a case the father would be able to exercise his parental rights and responsibilities sufficiently if he and the mother draw up a parenting plan in terms of Section 33 of the Act.

As a LIPCO member, your legal mediator can assist you in ascertaining your rights as a father. Call your closest office for further information. 
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