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Maintenance 101

Spousal Maintenance after Divorce

Section 7(1) of the Divorce Act enables the court that grants a divorce order to include an agreement between spouses for the division of their assets and the payment of maintenance. The agreement must be in writing.

But if the spouses are unable to reach agreement on these issues, section 7(2) of the Act then becomes applicable. This enables the court to make an order itself which it considers just and fair with regard to maintenance payments by the one ex-spouse to the other, this holds for any period until the death or remarriage of the ex-spouse whose receiving maintenance whichever event occurs first.

Factors affecting the Maintenance award:

Section 7(2) lists the following factors that the court must take into account when it determines the maintenance amount:

1) The existing or prospective means of the spouses.

2) The respective earning capacity of the spouses.

3) The age of each spouse.

4) The standard of living of the spouses before the divorce.

5) The conduct of each of the spouses in so far as it may be relevant to the breakdown of the marriage.

6) Any other factors that the court needs to take into account.

Rules of Maintenance between spouses:

A maintenance order must be coupled with a divorce order, and cant be granted after divorce. In other words, if you didn’t ask for maintenance at the time of divorce, you won’t be entitled to do it later.

Once a maintenance order has been granted to you, you can always thereafter approach the maintenance court at a later stage if you want to increase, or to get an enforcement order if the responsible person is not paying. Every Magistrates Court has a maintenance court and it would not be necessary for you to go back to the high court if your divorce order was granted by such court. If you are worried about costs, don’t be. The Court appoints a maintenance officer for you that will fight the matter in court on your behalf.

As a LIPCO Member, your mediator would help you in getting spousal maintenance, or assist you in increasing or decreasing such an order. You can call your mediator at any time to find out more. 
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