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Antenuptial Contract 101

Ante means before, and nuptial means marriage. As is thus implied by its name, an antenuptial agreement must be entered into before marriage.

The purpose of having an antenuptial agreement

By concluding an antenuptial agreement, you can exclude all or some of the common-law and statutory consequences of a marriage, in particular those relating to the matrimonial property system. 

· To exclude community of property

Community of property is the primary matrimonial property system in South Africa.  It will be an automatic consequence of your marriage if you do not exclude it by way of an antenuptial agreement.  If you do not wish to be married in community of property and loss, you should properly conclude and register an antenuptial agreement before you get married. 

· To regulate your marriage relationship 

This agreement may contain any arrangements that you deem necessary to regulate your marriage relationship, as long as it is not contrary to the law, good morals or the nature of marriage as an institution.

· To prevent certain assets from forming part of the joint estate

Although one does not find it a lot in practice, spouses who are married in community of property and thus have a joint estate can also have an antenuptial agreement.  You may for example want to exclude certain assets from your joint estate.  You are able to do this by way of an antenuptial agreement.    

· To exclude the accrual system 

In terms of the Matrimonial Property Act all marriages out of community of property and loss concluded after the commencement of this act (1 November 1984) will automatically be subject to the accrual system, unless it is expressly excluded in the antenuptial contract.

If you want complete separation between the property belonging to you and your husband, you can exclude the accrual system in your antenuptial agreement.  In the event of divorce, the court will then have no discretionary power to redistribute your property.  He may only order periodic maintenance.  

Prescribed formalities

The Deed Registries Act prescribes certain formalities, which must be complied with in order to have an antenuptial agreement, which is not only valid against you and your husband, but also valid against everyone else.  These formalities are notarial execution and registration.  Both must be complied with in order for the antenuptial agreement to be of force and effect against anyone that is not a party to the agreement.  

Effect of non-compliance with these formalities

Non-compliance with these formalities would not make your antenuptial agreement invalid.  It would however result in an agreement that is only enforceable between the two of you.  For all other purposes you would still be regarded as being married in community of property, especially in so far as it affects the interests of debtors and creditors of you and your spouse.

When to comply with formalities 

Remember that compliance with these formalities must take place before you get married.  There is however an exception to this rule.  It will be permissible for spouses who had definitely agreed to conclude an antenuptial agreement prior to the marriage, to have it executed and registered only after the marriage have already been concluded.  This will however only be allowed with permission of the High Court.   There are also certain requirements that must be met before the High Court will grand permission.  These requirements are the following:

· You and your spouse must have already agreed on the terms of your antenuptial agreement before you tied the not;

· You must provide the court with good reasons why you didn’t properly execute and register the antenuptial agreement beforehand;

· This application to the High court must be brought within a reasonable time after discovering the failure to properly execute and register your antenuptial agreement.

As a LIPCO member, you can have your ANC drawn up as part of your membership. To find out more, contact your nearest office. 
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